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1 Introduction

This report documents the efforts undertaken by the “Ending 9-1-1 Fee Diversion Now Strike
Force” (911 Strike Force) established by the Federal Communications Commission (FCC)
pursuant to Congressional directive.! On December 27, 2020, the President signed the Don’t
Break Up the T-Band Act of 2020, which is Section 902 of the Consolidated Appropriations Act,
2021, enacting it into law.?

e Section 902 includes new congressional mandates related to addressing 911 fee diversion,
that is, the practice of some states and jurisdictions of using the 911 fees that consumers
pay on their phone bills for non-911 purposes.

e Section 902 directs the FCC to issue final rules within 180 days, which were released on
June 25, 2021, defining what uses of 911 fees by states and taxing jurisdictions constitute
911 fee diversion for purposes of the new legislation.

e Additionally, Section 902(d)(3) requires the FCC to establish the 911 Strike Force.

1.1 911 Strike Force Background and Purpose

“Congress has had a longstanding concern about the practice by some states and local
jurisdictions of diverting 911 fees for non-911 purposes.”® Congress initially directed the FCC
to address 911 fee diversion in 47 U.S.C. 8 615a-1, which required the FCC to provide an annual
report to Congress.

The purpose of the 911 Strike Force is “to study how the Federal Government can most
expeditiously end diversion by a State or taxing jurisdiction of 9-1-1 fees or charges.”

e OnJune 3, 2021, the 911 Strike Force held its first meeting.

e In carrying out this study, the 911 Strike Force formed three working groups. The 911
Strike Force assigned the three working groups with the following tasks, including issues
that the FCC referred to the 911 Strike Force:

! Unless otherwise indicated, the “911 Strike Force” refers to the 17 voting members appointed by the Acting
Chairwoman (also referred to as the parent committee). See FCC Announces the Membership and First Meeting of
the Ending 9-1-1 Fee Diversion Now Strike Force, Public Notice, 36 FCC Rcd 8547 (PSHSB 2021),
https://www.fcc.gov/document/fcc-announces-members-911-strike-force. The 911 Strike Force parent committee
established three working groups. The working groups are composed of parent committee members and nine
(nonvoting) working group-only participants. See Appendices C and D. The “FCC” and “Commission” refer to the
FCC’s Acting Chairwoman and Commissioners.

2 Consolidated Appropriations Act, 2021, Pub. L. No. 116-260, Division FF, Title 1X, Section 902, Don’t Break Up
the T-Band Act of 2020 (Section 902).

3911 Fee Diversion; New and Emerging Technologies 911 Improvement Act of 2008, PS Docket Nos. 20-291 and
09-14, Notice of Proposed Rulemaking, 36 FCC Rcd 4513, 4514, para. 2 (2021) (Notice); see also, e.g., Ensuring
Needed Help Arrives Near Callers Employing 911 Act of 2004, Pub. L. No. 108-494, 118 Stat. 3986 (ENHANCE
911 Act) (relevant grant provisions codified at 47 U.S.C. § 942). Congress provided another round of 911 grant
funding, with similar non-diversion requirements, in the NG911 Act. Middle Class Tax Relief and Job Creation Act
of 2012, Pub. L. No. 112-96, 126 Stat. 237, Title VI, Subtitle E, Next Generation 9-1-1 Advancement Act of 2012
(NG911 Act) (relevant grant provisions codified at 47 U.S.C. § 942).

447 U.S.C. § 615a-1 Statutory Notes (as amended); Section 902(d)(3)(A).



o Working Group 1 (WG 1) evaluated the effectiveness of any federal laws,
including regulations, policies, and practices, or budgetary or jurisdictional
constraints regarding how the federal government can most expeditiously end 911
fee diversion, the acceptable use of 911 fees for public safety radio systems, and
the issue of whether, and how much, the FCC should focus on wireless providers,
rather than 911 authorities, when finding fee diversion for subsidization of
commercial wireless towers;

o Working Group 2 (WG 2) considered whether criminal penalties would further
prevent 911 fee diversion; and

o Working Group 3 (WG 3) identified the impacts of 911 fee diversion and
specifically the impact of underfunding 911 services in the state or taxing
jurisdiction.

As required by Section 902, it is anticipated that not later than September 23, 2021 (270 days
after Section 902 was signed into law), the 911 Strike Force shall publish on the website of the
Commission and submit to the Committee on Energy and Commerce of the House of
Representatives and the Committee on Commerce, Science, and Transportation of the Senate a
report on the findings of the study mandated by Section 902, including:

(i)

(i)

any recommendations regarding how to most expeditiously end 911 fee diversion,
including actions that can be taken by federal departments and agencies and
appropriate changes to law or regulations; and

a description of what progress, if any, relevant federal departments and agencies have
made in implementing the recommendations under clause (i).

1.2 911 Strike Force Structure

Section 902 states that the 911 Strike Force shall be composed of representatives from eight
membership categories. The 911 Strike Force shall be composed of such representatives of
federal departments and agencies as the Commission considers appropriate, in addition to:

(i)
(i)

(i)
(iv)

(v)
(vi)
(vii)

state attorneys general,

states or taxing jurisdictions found not to be engaging in diversion of 911 fees or
charges;

states or taxing jurisdictions trying to stop the diversion of 911 fees or charges;
state 911 administrators;

public safety organizations;

groups representing the public and consumers; and

groups representing public safety answering point professionals.



Table 1 — 911 Strike Force Structure
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1.3 Report Methodology

The 911 Strike Force established three working groups to evaluate the problem sets assigned by
Congress and the FCC. Each working group performed its work independently to ensure no
single person or group had undue influence over the final report. Working groups met
periodically (e.g., weekly, or bi-weekly) to conduct research, discuss findings, and draft assigned
portions of the report. A leadership team consisting of the Chair, Vice-Chair, and working group
leaders met regularly to check progress and establish timelines. A mid-term public meeting was
held August 2, 2021, where working groups reported their progress and draft findings to the 911
Strike Force’s parent committee (i.e., the 17 voting members appointed to the 911 Strike Force).
This provided an opportunity for the entire committee to ask questions and provide comments to
working groups. Following the August 2, 2021 meeting, drafts of working group reports were
sent to the entire 911 Strike Force membership for comment, with each working group retaining
drafting responsibility of its assigned portion. The three reports were combined into a single
draft report for the 911 Strike Force’s parent committee to consider approving. This process
precluded the complete harmonization of three different styles and approaches to the working
groups’ assigned tasks. Despite this challenge, the 911 Strike Force was able to develop
consensus and this report offers several recommendations for Congress, the FCC, federal
agencies, states, and local 911 agencies to consider. The 911 Strike Force’s parent committee
adopted the final report, including the working group findings and recommendations, at a public
meeting on September 17, 2021.

1.4 Report Executive Summary

All three working groups arrived at similar findings while working separately on their assigned
topics. The 911 Strike Force independently and unanimously determined that 911 fee diversion
negatively impacts the ability of the public to access emergency assistance via reliable 911
services and technology. Additionally, the following themes emerged across all three working
groups and have been further summarized in the key findings below.

Key Findings:

1. 911 fee diversion negatively impacts public safety, 911 operations, first responders, and
the fiscal sustainability of 911 service in the United States of America.

2. 911 fee receipts and expenditures should be distinguishable and auditable to ensure 911
fees are used for eligible activities directly related to the provision of 911 services.

3. 911 systems require significant capital and recurring operational investments to
accomplish the mission. Greater access to funding (e.g., grants, appropriations, etc.) with
prohibitions against 911 fee diversion is necessary to financially disincentivize diverters.

4. 911 fee diversion requires direct enforcement action by the FCC. A majority of 911
Strike Force members agree enforcement actions should follow an escalation path
focused on resolving fee diversion. 911 Strike Force working groups presented
recommendations including, but not limited to: fines, FCC licensing enforcement actions,
and criminal referrals. While common ground currently exists, further study is
recommended.



5. State and local 911 authorities or agencies should be held accountable as individual
actors. States should not be punished for the activities of local governments nor local
governments punished for the behavior of states.

6. The FCC requires additional authority to ensure local agencies are providing information
to states for the compilation of their annual report to Congress. The FCC collection
methodology may require adjustment to assist in this effort.

7. The FCC definition of fee diversion requires refinement to ensure that 911 fees directly
support the entire 911 communications ecosystem between the 911 “entry point™ and
first responders.

While the findings above summarize the work of the three working groups, each working
group’s recommendations should be reviewed and considered as a holistic approach to ending
fee diversion. Therefore, recommendations from each working group should be specifically
reviewed by Congress, the FCC, federal agencies, states, and local 911 agencies.

The FCC 911 Fee Diversion Report and Order was adopted as the 911 Strike Force was
developing its recommendations. Therefore, the 911 Strike Force was unable to identify or
evaluate progress made in implementing recommendations or regulatory changes.

® The term “entry point” is defined in the Definitions section in Appendix A.



2 Working Group 1 Summary

Working Group 1 (WG 1) began by reviewing federal laws related to 911 fee diversion and the
policies and grant requirements established to deter 911 fee diversion. WG 1 then looked at state
statutes for those states that have been identified as 911 fee diverters based on the information in
the agency’s Twelfth Annual Fee Report to Congress.® The Twelfth Report 911 fee diverters
included Nevada, New Jersey, New York, Rhode Island, and West Virginia. Additionally, state
statutes from several states were reviewed that were identified because of their clear definition of
the authorized use of 911 fees that included California, lowa, Michigan, Montana, and
Tennessee. The final FCC 911 Fee Diversion Report and Order was also reviewed to ensure
that the tasks assigned by the FCC were completed by the working group.” WG 1 highly
recommends reading through the FCC 911 Fee Diversion Report and Order prior to reading this
report. WG 1 identified the following key issues as a result of its research and deliberations:

Key Issues:

e Current laws, regulations, policies, and practices at the federal level have not stopped 911
fee diversion.

e While the final FCC 911 Fee Diversion Report and Order included a definition of
authorized uses for 911 fees, WG 1 is recommending additional clarity to ensure states
understand what is eligible for 911 funding.

e Several states have good examples of how to ensure 911 fees are used exclusively for 911
purposes.

e States and local jurisdictions can apply a stricter definition of what is eligible for 911
funding; states may have eligibility criteria that differ from local jurisdictions and vice
versa.

e Despite negative press, ineligibility to apply for 911 grants, and significant pressure from
the federal government, some states and local agencies are still diverting 911 fees.

e Every effort should be made to ensure that the actions of a state do not prevent a local
agency from accessing 911 fees and that actions from a local agency do not prevent a
state from accessing 911 fees.

e Some states not previously identified as diverting 911 fees may be considered 911 fee
diverters under the FCC’s new rules without any change to their existing use of 911 fees.

e Using grant eligibility as a means to stop 911 fee diversion is only effective if the grant
funding impacted is greater than the fee diverted.

2.1 Effectiveness of Federal Laws in Ending 911 Fee Diversion

After reviewing the existing federal laws, regulations, policies, budgetary or jurisdictional
constraints, and practices, WG 1 determined that existing federal efforts are not effective in
deterring 100% of 911 fee diversion. This is evidenced by the fact that 911 fee diversion
continues.

8 FCC, Twelfth Annual Report to Congress on State Collection and Distribution of 911 and Enhanced 911 Fees and
Charges (2020) (Twelfth Report), https://www.fcc.gov/files/12thannual911feereport2020pdf.

7911 Fee Diversion; New and Emerging Technologies 911 Improvement Act of 2008, PS Docket Nos. 20-291 and
09-14, Report and Order, FCC 21-80 (June 25, 2021) (911 Fee Diversion Report and Order).


https://www.fcc.gov/files/12thannual911feereport2020pdf

Congress attempted to deter fee diversion by making diverters ineligible for grant funding. One
barrier to the effectiveness of these efforts might be the amount of appropriation available
through 911 grant programs. If the state or local jurisdiction stands to lose more funding than it
gains by diverting, it is more likely to stop diverting. Thus far, the two rounds of 911 grants
($43M and $115M) were not large enough appropriations to provide an effective deterrent.

WG 1 researched possible solutions that could be put into place that were not overly restrictive,
could be easily implemented, and are likely to be effective.

The restrictions on grant eligibility for any federal grant funding source should align with the
allowable use of 911 fees. This includes all grant programs listed on the 911.gov website.®
Furthermore, extend eligible 911 grant funding sources to all emergency communications grants.
Historically, PSAPs and ECCs have not been eligible for emergency communications grants.®
Based on the expanded list of allowable 911 fee activities, any grant that was previously
restricted to land mobile radio systems and emergency communications systems should include
PSAPs and ECCs as eligible grantees.

The FCC should leverage its authority over public safety licensing activities to deter 911 fee
diversion. Because land mobile radio purchases are an allowable use of 911 fees (see Section
2.2.1), there is a direct relationship between public safety FCC licenses and 911 funding. The
initial recommendation is to modify the license application for all public safety spectrum?®
licenses through the Universal Licensing System!! to include the following question: “Is the
applicant diverting 911 fees as currently defined in 47 CFR Part 9 (Yes/No)?” This question will
provide a tracking mechanism that can be used by the FCC, states, and local authorities to
identify 911 fee diversion. The next step could include restrictions on all public safety licensing
activities. The potential impact on public safety requires a progressive approach to FCC
licensing enforcement actions that allows time for remediation before FCC licenses are
impacted.*? Any state or local agency that is diverting 911 fees would not be eligible to file for
new public safety spectrum FCC licenses, license modifications, and renewals during the period
of 911 fee diversion or until it has provided an approved remediation plan. The public safety
spectrum FCC license restrictions will provide another deterrent to 911 fee diversion that will
extend beyond grant activities. The FCC license restrictions will also provide a means for local
agencies to report 911 fee diversion. An approved remediation plan should include the
following:

1. The specific steps that will be implemented to end 911 fee diversion.

8 See 911.gov, Federal Funding Opportunities for 911,
https://www.911.gov/federal_funding_opportunities_for_911.html (last visited Sept. 7, 2021).

® The terms PSAP and ECC are defined in the Definitions section in Appendix A.

10 See FCC, Public Safety Spectrum, https://www.fcc.gov/public-safety/public-safety-and-homeland-security/policy-
and-licensing-division/public-safety-spectrum (last visited Sept. 7, 2021).

11 See FCC, Universal Licensing System, https://www.fcc.gov/wireless/universal-licensing-system (last visited Sept.
7, 2021).

12 WG 1 received comments that public safety officials would be denied the ability to renew FCC licenses based on
the actions of elected officials deciding to divert 911 fees. The progressive approach and the remediation plan
address this concern by allowing time to stop the 911 fee diversion before FCC licenses are impacted.


https://www.911.gov/federal_funding_opportunities_for_911.html
https://www.fcc.gov/public-safety/public-safety-and-homeland-security/policy-and-licensing-division/public-safety-spectrum
https://www.fcc.gov/public-safety/public-safety-and-homeland-security/policy-and-licensing-division/public-safety-spectrum
https://www.fcc.gov/wireless/universal-licensing-system

10

2. The timeline for when the fee diversion will end.
3. The process that will be followed to ensure all diverted 911 fees have been repaid.

2.2 911 Fees Discussion

Prior to the final FCC 911 Fee Diversion Report and Order, it was difficult to determine
expenditures that were an acceptable use of 911 fees. Below is a summary of the allowable
expenditures®® for 911 fees, provided the state or taxing jurisdiction can document the
expenditure:

1. PSAP operating costs, including lease, purchase, maintenance, replacement, and upgrade
of customer premises equipment (CPE) (hardware and software), computer aided
dispatch (CAD) equipment (hardware and software), and the PSAP building/facility;

2. PSAP personnel costs, including telecommunicators’ salaries and training;

3. PSAP administration, including costs for administration of 911 services and travel
expenses associated with the provision of 911 services;

4. Integrating public safety/first responder dispatch and 911 systems, including lease,
purchase, maintenance, and upgrade of CAD hardware and software to support integrated
911 and public safety dispatch operations; and

5. Providing for the interoperability of 911 systems with one another and with public
safety/first responder radio systems.

2.2.1 Allowable Uses for 911 Fees

The FCC 911 Fee Diversion Report and Order directed the 911 Strike Force to provide
recommendations on developing specific examples of the allowable use of 911 fees that can be
used to support public safety radio systems. After feedback from the members of WG 1, the
following recommendation was developed:

The allowable use of 911 fees should include the ability for local agencies and states to
fund any communication system, technology or support activity* that directly provides
the ability to deliver 911 voice and data information between the “entry point™° to the
911 system and the first responder.

This definition was adopted to ensure that all current and future technologies and communication
systems that directly support the 911 system are included in the eligible use of 911 fees. The
definition is broad enough to provide state and local agencies the ability to support the
communications systems, technology, and support activities that are used every day to save lives.
Some examples of allowable expenditures include, but may not be limited to:

13 See 911 Fee Diversion Report and Order at 40-42, Appx. A.

14 The support activities are defined in the 911 Fee Diversion Report and Order.

15 The “entry point” to the 911 system is defined in 47 CFR § 9.4, “Obligation to transmit 911 calls™: “All
telecommunications carriers shall transmit all 911 calls to a PSAP, to a designated statewide default answering
point, or to an appropriate local emergency authority as set forth in § 9.5.”
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Legacy 911

Next Generation 911 (NG911)

911 Geographic Information Systems

Cybersecurity for 911 and PSAP operations

e Equipment and services used in the PSAP/ECC for Emergency Notification Systems

e Communication systems to include land mobile radio, and any communication systems
that directly support the exchange of information between the PSAP/ECC and the first
responder

e Call Processing Equipment (CPE), also known as Customer Premises Equipment or Call

Handling Equipment (CHE)

Computer Aided Dispatch (CAD)

Protocol-based caller interrogation systems

Legacy and Next Generation 911 system analytics

Training of Public Safety Communications Officials as allowed in the 911 Fee Diversion

Report and Order

e Any other costs allowed in the 911 Fee Diversion Report and Order

2.2.2 911 Fees Not Allowed—Wireless Providers

The FCC also directed the 911 Strike Force to consider whether, and how much, the FCC should
focus on wireless providers, rather than 911 authorities, when finding fee diversion for
subsidization of commercial wireless towers.16

WG 1 determined that the definition given in Section 2.2.1 provides the clarity needed to
determine an eligible use of 911 fees. Some local and state agencies are building communication
solutions that include commercial wireless technology such as LTE or Wi-Fi. These solutions
would be an eligible use of 911 fees provided they are directly supporting the delivery of data
and information between the 911 request for assistance and the first responder. The use of 911
fees by telecommunications providers to supply commercial telecommunications services or to
subsidize commercial wireless towers would not be an acceptable expenditure of 911 fees under
this definition. The definition provided by WG 1 clearly indicates that 911 fees are not eligible
to be used to cover the expenditures before the “entry point”!” into the 911 system.

2.2.3 Examples of Unauthorized Uses of 911 Fees

The definition in Section 2.2.1 can also be clarified by adding examples of what would be an
unauthorized use of 911 fees based on the recommendations of WG 1. Some examples of
unauthorized uses of 911 fees include, but may not be limited to:

e Land mobile radio assets that support jail and prison operations because these systems are
not directly supporting the delivery of data and information between the 911 request for
assistance and the first responder.

16911 Fee Diversion Report and Order at 23, para. 48 n.144.
17 As previously noted, the “entry point” to the 911 system is defined in 47 CFR § 9.4.
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e Subscriber units for Department of Transportation, emergency managers, and other
entities that are not directly supporting the delivery of data and information between the
911 request for assistance and the first responder.

e LTE subscription plans that do not directly support delivery of data and information
between the 911 request for assistance and the first responder.

2.3 Implications of a Broader 911 Fee Structure

The FCC 911 Fee Diversion Report and Order and the clarifications discussed in this report for
the authorized use of 911 fees may be significantly different from the current practices, statutes,
policies, and rules used by state and local authorities. Because of these differences, some state
and local authorities that are diverting 911 fees, may no longer be fee diverters. Similarly, some
state and local authorities that are not considered to be diverting 911 fees, may now be
considered fee diverters.

WG 1 discussed the importance of being able to clearly identify 1) the allowable use of 911 fees,
2) the revenue collected for 911 fees, and 3) the validation that the revenue was used to support
allowable activities. State and local authorities should ensure that statutes, policies, procedures,
and rules clearly identify these three elements.

Because the recommendation will be viewed as an expansion for some state and local authorities,
there will be the need to ensure that statutes, policies, procedures, and rules are updated to reflect
the funding needs of the state and local authority. While the FCC definition of the allowable use
of 911 fees may be viewed as an expansion of allowable funding, nothing prevents a state or
local authority from further restricting state and local use of 911 fees. Expanding the scope of
allowable activities beyond the definition stated in Section 2.2.1 would be considered diversion
of 911 fees.

Additional Implications:

e States and local agencies can adopt guidelines for the eligible use of 911 fees that are
more restrictive than the federal definition, but not less restrictive.

e For states and local agencies that have a stricter definition today, the addition of eligible
costs without increasing 911 funding overall may reduce funding available for costs
specific to the upgrade and operation of PSAPS/ECCs for many jurisdictions.

e The successful adoption of the definition is dependent upon equitable access to all
funding sources for emergency communications, by both 911 agencies and first responder
agencies. Currently, many of the funding sources for emergency communications (such
as those listed in SAFECOM Guidance on Emergency Communications Grants) exclude
911 as an eligible use of funds. If funding programs are not expanded and additional
funding is not secured, 911 agencies (that manage 911 fees in most jurisdictions) will
likely be challenged to financially and administratively support additional equipment and
service without additional funds to cover these costs.

e FirstNet is legally and contractually precluded from using any of its funds for 911-related
costs. The lack of a similarly exclusive funding source for 911 poses a significant equity
issue.
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Based on the proposed definition, LTE connections used to support CAD or deliver 911
data between the NG911 core services and the PSAP would be eligible expenses.

Many state and local jurisdictions may seek increased 911 fees to cover the additional
costs associated with the broadened definition.

The NG911 Cost Study, delivered to Congress in 2018, did not include the items in the
broader definition. The estimate of $9-12 billion for the national upgrade of the nation’s
911 system in the 2018 report will be inadequate to cover these additional costs.

The broader definition may invite interpretation to include additional components of the
communication system used by emergency responders in the field, beyond radio
networks and equipment.

2.4 Working Group 1 Conclusions and Recommendations

Based on the research completed, WG 1 makes the following recommendations that may apply
to different responsible parties (e.g., Congress, the FCC, states, and local agencies).

1.

The recommendations are a holistic approach. If the recommendations are implemented
individually, the unanimous consensus used to develop the recommendations would be
violated.

The allowable use of 911 fees should include the ability for local agencies and states to
fund any communication system, technology, or support activity that directly provides
the ability to deliver 911 voice and data information between the “entry point” to the 911
system and the first responder. This definition includes, but may not be limited to, those
items listed in Section 2.2.1. This definition recognizes that 911 telecommunicators are
first responders in many states.!®

Section 2.2.1 defines the eligible use of 911 fees. States and local agencies can adopt
guidelines for the eligible use of 911 fees that are more restrictive than the federal
definition, but not less restrictive.

Federal grant programs that include public safety communications as an eligible expense
should also include 911 as an eligible expense and 911 agencies as eligible applicants.
Federal grant funding for 911 should be increased.

State agencies that divert 911 fees should not be eligible for federal grant funding that
includes 911 as an eligible expense.

State agencies that divert 911 fees with an obligation to serve as the State Administrative
Authority shall pass 100% of the remaining grant funding through to the local agencies
after covering authorized administrative costs for the grant.

It should be determined whether a 911 fee diverting state can serve as the State
Administrative Authority if the state is ineligible for grant funding.*®

18 See NENA: The 9-1-1 Association, Telecommunicator Reclassification Map,
https://www.nena.org/page/reclassification_map (last visited Sept. 7, 2021).

19 The 911 Strike Force has concerns regarding the legality of allowing a state to act as an administrative authority if
the state itself is ineligible for grant funding. We recommend that Congress explore this issue.


https://www.nena.org/page/reclassification_map
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9. Local agencies that divert 911 fees should not be eligible for federal grant funding that
includes 911 as an eligible expense as a direct grantee or subgrantee.

10. State Administrative Authorities with local agencies that divert 911 fees should be
eligible for grant funding but shall ensure no local 911 fee diverting agency receives
grant funding.

11. The FCC should modify the license application for all public safety spectrum? licenses
through the Universal Licensing System?! to include the following question: “Is the
applicant diverting 911 fees as currently defined in 47 CFR Part 9 (Yes/No)?”

12. Any FCC license applicant that is diverting 911 fees shall not be eligible for public safety
spectrum FCC license renewals, modifications, or 